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IN THE  COURT OF THE SESSIONS JUDGE, UDALGURI, ASSAM 

 

Present ::  Sri B.K.Sen, 
      Sessions Judge,  
      Udalguri, Assam.  
 

Case No.   :  Sessions Case No. 29/2016.  
                 U/S 302 IPC 

   

   State of Assam..........................Complainant.  

        Vs 

    Rakesh Swargiary @ Hapa.......... Accused.   

 

For the Prosecution   : Mr. B.K.Chetry, Addl. Public Prosecutor. 

For the defence   : Mr. R.Khaklary, Advocate.                                  

Date of argument :  16.12.2016 

Date of Judgment :  16.12.2016 

 

J U D G M E N T 

 

 The case of the prosecution, in brief, is that an FIR was lodged by 

informant, Khagen Swargiary of village Bahmulla (Mahara) before Khairabari 

Police Station stating, inter-alia, that on 30.8.15 at about 5 PM accused Rajesh 

Swargiary @ Hapa murdered Kameswari Swargiary by means of a pointed 

bamboo stick. Informant is the son of deceased Kameswari Swargiary. On 

receipt of the FIR Khairabari PS Case No.37/15 u/s 302 IPC was registered. 

Police held usual investigation. During investigation police visited the place of 

occurrence, prepared sketch map of the place of occurrence, sent the dead 

body of the deceased to Udalguri Civil Hospital for post mortem examination, 

recorded statement of the witnesses and on completion of investigation laid 

charge-sheet against the accused Rajesh Swargiary @ Hapa for the offence 

punishable u/s 302 IPC.  

 

2.  Offence punishable u/s 302 IPC being exclusively triable by the court of 

sessions, the court below committed the case to this court after complying the 

provision of Section 207 CrPC. This court upon perusal of materials on record 

and hearing submission advanced by the parties found a prima-facie case to 
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frame charge against the accused Rajesh Swargiary @ Hapa for the offence 

punishable u/s 302 IPC and charge was framed accordingly. Charge so framed 

was read over and explained to the accused person to which he pleaded not 

guilty and claimed to be tried.  

 

3.  In order to bring home the guilt of the accused person prosecution  

examined as many as seven witnesses whereas the defence examined none. At 

the closure of the prosecution evidence statement of the accused was recorded 

u/s 313 CrPC. In their 313 CrPC statement accused totally denied to have 

committed the alleged crime.  

 

4. I have heard argument advanced by the learned counsel of the parties 

and carefully gone through the evidence and other materials on record.  

 

5.                 POINT FOR DETERMINATION : 

 

 Whether the accused person on 30.8.15 at about 5 PM at village 

Bahmulla (Mahara) under Khairabari PS committed murder intentionally 

causing the death of kameswari Swargiary?  

 

DECISION AND REASONS THEREOF: 

 

6.  Let us now scrutinize the evidence of the PWs on record.  

 

7. Prosecution examined informant, Khagen Swargiary as PW1. He is the 

paternal uncle of the accused. Deceased Kameswary Seargiary is his(PW1) 

mother. He deposed that at the time of occurrence at around 3 PM he was at 

his paddy field grazing his cows. When he returned home he found his mother 

Kameswary Seargiary lying dead in the courtyard. He lodged the FIR marked 

Ext.1 with his signature thereon marked Ext.1(1). During investigation police 

seized a bamboo stick. Ext.2 is the seizure list and Ext.2 (1) is the signature of 

this witness. At this stage of recording his evidence, prosecution declared this 

witness hostile and he was confronted with his earlier statement made before 

the investing officer during investigation.  
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8. PW.2, Prabin Narzary came to the place of occurrence on getting 

information of the occurrence and found the deceased lying dead in the 

courtyard. He noticed injury on the left armpit of the deceased. He stated that 

police seized one bamboo stick from the place of occurrence. Ext.2 is the 

seizure list and Ext.2(2) is the signature of this witness.  

 

9. PW.3, Kansen Boro is quite ignorant about the occurrence.  

 

10. PW.4, Dr. P.K.Brahma performed post-mortem examination over the 

dead body of Kameswary Seargiary, 60 years, female on 31.8.15 in connection 

with Khairabari PS case No.37/16 u/s 302 IPC on bring identified by UBC 330, 

Hazarat Ali  and found as follows: 

 “Penetrating injury in the left lateral chest wall approximate size 2X1 cm below 

the axilla and left pleurae cavity is full of blood and one penetrating  injury 

found in left lung. The upper aorta injury and some nearby great vessels are 

injured (penetrated)”. 

Doctor (PW4) opined the cause of death is due to penetrating injury 

through left chest causing hemorrhagic shock by a hard and sharp object and 

the death occurred within 24 hours before post-mortem examination. He 

proved the post-mortem report marked Ext.3 and Ext.3(1) is  his signature.  

 

11.  PW5, Brajen Kalita deposed that one Prabhat Swargiary of their village 

informed him over phone that somebody killed Kameswary Seargiary. He being 

VDP secretary of the locality proceeded to the place of occurrence alongwith 

the village Headman. He found Kameswary Seargiary lying dead on the road 

with bleeding injury. He then informed about the occurrence to the police over 

phone. On being enquired some neighbouring women told him that accused 

Rakesh Swargiary @ Hapa killed Kameswary Seargiary. This witness alongwith 

other villagers apprehended the accused in a nearby field and handed him over 

to the police.  

 In his cross-examination this witness stated that they apprehended the 

accused on suspicion to have committed the crime.  

 

12. PW6, Badosa Swargiary is the elder brother of the accused. He knows 

nothing about the occurrence.  
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13. PW7 is the investigating police officer of this case. On 30.8.15 he was 

serving as O/C at Khairabari PS. On that day at about 6 pm, VDP secretary of 

village Bahmulla, Brajen Kalita, informed  him over phone that Kameswary 

Seargiary was killed by her grand son, Rakesh Swargiary by means of a 

pointed bamboo stick ( bamboo “Jong”). On the basis of said information he 

recorded necessary entry in the General diary being Khairabari P.S. GDE 

No.637 dated 30.8.15. On the strength of GDE he visited the place of 

occurrence, recorded the statement of the witnesses and prepared sketch map.  

On that day i.e. 30.8.15 at 9.30 PM informant Khagen Swargiary lodged a 

written FIR before the police station and the same was registered as Khairabari 

P.S. case No. 37/15 u/s 302 IPC  and this witness took up the  case for 

investigation. On 31.8.15 SDM, Bhergaon, Arup Kumar Sarma held inquest 

over the dead body of the deceased. Thereafter the dead body was sent to 

Udalguri Civil Hospital for post-mortem examination. During investigation he 

seized one bamboo „lathi‟ measuring 3 feet in length and 1 ½ inch diameter 

with one end of the bamboo „lathi‟ pointed. Ext.2 is the seizure list and Ext.2(3) 

is the signature of this witness. Ext.4 is the sketch map of the place of 

occurrence and Ext 4 (1) is his signature. On completion of investigation he 

submitted charge-sheet against the accused person for the offence punishable 

u/s 302 IPC. Ext.5 is the charge-sheet. Ext.5(1) is his signature of this witness.  

 In his cross-examination this witness stated that the inquest was done 

at the police station.  

 

14. Upon analysis of the evidence on record it appears that there is no eye 

witness in this case to have seen the occurrence. Medical evidence of PW4, the 

doctor, who performed post-mortem examination over the dead body of the 

deceased indicates that the death of the deceased was caused by penetrating 

injury which is homicidal in nature. Prosecution is to prove beyond all 

reasonable doubt as to who committed the crime. PW1, who is the informant 

of this case as well as the mother of the deceased, simply deposed that at the 

material time he was at his paddy field and when he came home he found his 

mother Kameswari Swargiary lying dead in the courtyard. His evidence is 

totally silent as regards who committed the crime. This witness was declared 

hostile by the prosecution. Evidence of PW2 does not indicate involvement of 

accused to the alleged crime in any manner. It is the version of PW5 that some 

neighbouring women told him that the accused person killed the deceased. 
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However, he did not disclose the name of those women from whom he came 

to know that the accused was the culprit. In his cross-examination PW5 made 

it clear that they apprehended the accused person to have killed the deceased 

on mere suspicion. From the evidence on record it is found that there is no eye 

witness in this case. The prosecution could not bring any circumstantial 

evidence to indicate the involvement of the accused to the alleged crime. It 

would not be safe at all to base conviction against the accused on the basis of 

hearsay evidence of PW5. Prosecution failed to bring any cogent and reliable 

evidence in support of its case. The evidence on record is totally insufficient to 

hold the accused person guilty of the alleged crime.  

 

15. In view of the foregoing discussion, I find and hold that the prosecution 

failed to prove its case against the accused person beyond all reasonable doubt 

and hence accused is liable to be acquitted.  

 

16. In the result, accused is acquitted of the charge and set him at liberty.  

 

17. The case stands disposed of.   

 

 Given under my hand and the seal of this court on this the 16th  day of 

December/2016.                

 

                               Session Judge,  
                                    Udalguri.  
Dictated and corrected by me  

 

 Session Judge, 
             Udalguri.  
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A P P E N D I X 

A. Prosecution witness.  

 

PW-1. Khagen Swargiary.  

PW-2. Prabin Narzary.  

PW-3. Kansen Boro.  

PW-4. Dr. P.K. Brahma (M.O.) 

PW-5. Brajen Kalita  

PW-6. Badosa Swargiary 

PW-7. Bakul Kakati (I.O.) 

 

B. Defence witness.  

 Nil.  

 

C. Prosecution Exhibit.  

Ext.1  Ejahar. 

Ext.2 Seizure list 

Ext.3 Post-mortem report. 

Ext.4 Sketch map. 

Ext.5  Charge-sheet. 

 

D. Defence Exhibit.  

 Nil.  

 

                               Sessions Judge,  
                                     Udalguri. 
 

 

 

 

 

 
 
 
 


